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as

sentence.

court

jurisdiction began when

his

concluding

the court filed its

Because his period of retained jurisdiction in fact began

order retaining jurisdiction, the court had jurisdiction to consider Mr. Thomas's motion.
This Court should vacate that order and remand this case to the district court so that it can decide
Mr. Thomas's motion on the merits.

Mr. Thomas pled guilty to lewd conduct.

the sentencing hearing on June 2, 2014, the

court sentenced him to serve fifteen years,

five

; 6/2/14 Tr. 1)

days. (R.,

jurisdiction on June 1

fixed, and

the judgment

jurisdiction

commitment and

2014. (R.,

of Correction
North Idaho Correctional Institution, but

sent

to a

transferred him to

program at

Idaho State Correctional
PSI,

of
on, the IDOC lost track of him. (R., p.58; Tr., p.l 0, Ls.I

134.)

On June 16, 2015, the IDOC

called the district court to let it know that they had mistakenly neglected to provide the court
with an APSI before

court's jurisdiction

p.58.)

days after that,

IDOC sent the court an APSI which recommended that the court place Mr. Thomas on probation.
(PSI, pp.119-33.)

1 All

other citations to "Tr." refer to the transcript containing the November 16 and December 21
Rule 35 hearings.

1

15,

it

a

sentence on

it

automatically expired one year later. (R., p.60 (citing State v. Petersen, 149 Idaho
808 (Ct.

2010).) Therefore, it concluded it did not

the ability to place Mr. Thomas on

probation. (R., pp.58-60.)
On October 8, 2015, defense counsel filed a Rule 3 5 motion which requested that the
court place Mr. Thomas on probation or reduce the fixed portion of his sentence to one year.
(R., pp.70-72.) The State did not object to the motion, but "submit[ed] the issue to the Court's
discretion in light of the procedural history

the failures by the Idaho Department of

Corrections." (R., p.76.)
The court held two hearings on the Rule 35 motion. At the first hearing, the court said:
The Court has struggled with this because the Court has done everything it can to
try to not allow a miscarriage of justice. . . .
by operation of its brightline rules, statutes and requirements, has put the defendant in a situation of
inherent unfairness. At least the Court should be able to exercise its discretion
and make a decision about whether to suspend the balance of the defendant's
sentence and place him on probation. And the State lost track of him and didn't
keep the Court informed and never requested a review hearing or provided the
Court any information until it was too late. And then, frankly, the Court found
out about it, provided information to the attorneys on the case.
(Tr., p.9,

16-p.10, L.9.) At the second hearing, the court denied the motion, explaining that

"the motion to reduce sentence was not filed until October 8th, 2015, which, according to my
calculations, was not timely filed .... [T]his Court didn't have authority to consider it at that
point." (Tr., p.16, Ls.15-21.) The court later filed a written order denying Mr. Thomas's motion
(R., pp.98-102), and Mr. Thomas timely appealed (R., pp.92-95).

2

3

that a court may:

§ 19-2601

Suspend the execution of the judgment at any time during the first three hundred
sixty-five (365) days of a sentence to the custody of the state board of correction.
The court shall retain jurisdiction over the prisoner for a period of up to the first
three hundred sixty-five (365) days. . . . The prisoner will remain committed to
the board of correction if not affirmatively placed on probation by the court.
Idaho Criminal Rule 35(b) states that "[m]otions to correct or modify sentences under
this rule must be filed within 120 days of the entry of the judgment imposing sentence or order
releasing retained jurisdiction."
This Court reviews issues of statutory interpretation de novo.
139 Idaho 360,

'I

},;fed.

on other grounds by Verska v. Saint Alphonsus

(2003), abrogated in

., 151 Idaho 889, 894-96 (2011).

the

interpretation of a statute 'must begin
must

and

statute must be

State v. Schwartz,

their

usual,

ordinary

as a whole. If the statute is not ambiguous, this
law as written."' Ver ska, 151 Idaho at 893

Court does not construe it, but simply follows

(quoting Schwartz, 139 Idaho at 362 (citations omitted)). If a statute is ambiguous because it is
capable of more than one reasonable interpretation, then the Court looks to the rules of statutory
construction to determine the legislature's intent Miller v. State, 110 Idaho 298, 299-300 (1986)

(abrogated in

on other

by Verska, 151 Idaho at 894-96); Bonner City v.

Cunningham, 156 Idaho 291, 295 (Ct. App. 2014). "To determine that intent, we examine not
only the literal words of the statute, but also the reasonableness of proposed constructions, the
public policy behind the statute, and its legislative history." Schwartz, 139 Idaho at 362; see also
§

113.

4

court

judgment of conviction,

retained
not

the sentencing hearing.

149 Idaho 808 (Ct. App. 2010), on

State v.

which the district court relied, was incorrectly decided.
jurisdiction began when
jurisdiction on

October 8, 2015 (R., p.70). 2
and this Court should

June 12, 2014 order (R., p.52), the court lost

district court filed

12, 2015.

Because the period of retained

Thomas timely filed his Rule 35 motion 118 days later on
district court

had jurisdiction to decide the motion,

this case to the

35 motion on the merits.

Jurisdiction Begins When The Court Files An Order Retaining Jurisdiction
a court
Suspend the execution
judgment at any time during the
three hundred
sixty-five (365) days
a sentence to
custody the state board of correction.
The court shall retain jurisdiction over the prisoner for a period of up to the first
hundred sixty-five (365) days. . . . The
will remain committed to
the board of correction if not affirmatively placed on probation by
court.
§ 19-2601(4). The plain language of Subsection (4) is ambiguous. The operative termrefer to either the order retaining jurisdiction or to the sentencing hearing.

The legislative history and purpose behind Subsection (4), however, show that a period of
retained jurisdiction begins when the district court files an order retaining jurisdiction.

Mr. Thomas does not argue, as defense counsel did below, that the 120-day time to file his Rule
35 motion began to run from when the district court filed its order confirming that jurisdiction
had relinquished automatically.
2

5

to

§1

1

court

It

Suspend the execution of the judgment at any time during the first sixty days of a
sentence to the custody of the state board of correction, during which time the
court shall retain jurisdiction over the defendant which jurisdiction shall be
entered on the order of commitment, and place the defendant on probation under
such terms and conditions as it deems necessary and expedient, notwithstanding
that the term of the court during which such defendant was convicted or sentenced
may have expired.

(Appx., p.3 (ch. 143, § 3, 1970 Idaho Sess. Laws 425, 429) (emphasis added).) The legislature
thus specifically contemplated that the period of retained jurisdiction would begin to run from
order retaining jurisdiction.
In 1995, the legislature largely rewrote Subsection (4) to clarify that it did not create a
probation and thus a

has no
to

0

senate

process right to a hearing before
§ 19-2601 (4), statement

judiciary, rules,
The new version of Subsection (4)

administration committee

that the district court could

Suspend the execution of the judgment at any time during the first sixty days of a
sentence to the custody of the state board of correction. The court shall retain
jurisdiction over the prisoner for the first one hundred eighty (180) days. The
prisoner will remain committed to the board of correction if not affirmatively
placed on probation by the court. Placement on probation shall be under such
terms and conditions as the court deems necessary and expedient. In no case shall
the board of correction or its agent, the department of correction, be required to
hold a hearing of any kind with respect to a recommendation to the court for the
grant or denial of probation. Probation is a matter left to the sound discretion of
the court. Any recommendation made by the department to the court regarding
the prisoner shall be in the nature of an addendum to the presentence report. The
board of correction and its agency, the department of correction, and their
employees shall not be held financially responsible for damages, injunctive or
declaratory relief for any recommendation made to the district court under this

6

81

§ 1, l

so,

81

court
one hundred eighty
1970 Idaho

§

Laws

to run from the filing of an

explicit instruction that the retained jurisdiction

it did so only incidentally. Both versions

(4) provided that the district court could "[s]uspend

similarly only discussed
1970 Idaho

Subsection

execution of the judgment at any time

custody of the state board of correction," and the

during the first sixty days of a sentence to

143, §

143,

429), p.5 (ch. 247, § 1, 1995 Idaho Sess. Laws 817, 818).)

Although the legislature removed

new

80) days." (Appx., p.3

first one

eighty (180) days." (Appx., p.3
247, § 1, 1995 Idaho Sess. Laws 817).)

429),

it explicitly sought to clarify

not

a defendant had a due process right to a hearing, and
run from
uu.,,"'"'""'H

begins to run
Second,

(4) shows that a period of

jurisdiction.

purpose of a period of

jurisdiction supports this reading.

of a period of

The

court to evaluate the defendant's

suitability for probation after the defendant participates in treatment and programming while in
custody of the IDOC. State v. Toohill, 103 Idaho 565, 567 (Ct. App. 1982) (citing State v.
Wolfe, 99 Idaho 382, 385 (1978)). During the period of retained jurisdiction, the court and the

have concurrent authority over
(2010),

defendant State v. Urrabazo, 150 Idaho 158, 163

on other grounds by

151

7

at 894-96. Crucially, it is

order

the

court

a

The Idaho appellate courts have yet to squarely decide whether a period of retained
begins to run

the sentencing hearing as opposed to the order retaining

jurisdiction. 3 And State v. Petersen, 149 Idaho 808 (Ct. App. 2010), which is
The

Court was not asked to decide

closest case on
a period of

or the order retaining jurisdiction. Instead, the
defendant there

that a period of retained jurisdiction begins when the IDOC takes a
State argued

court pronounces sentence.

at 813.
We agree
state's contention that LC. § 19-2601(4) allows a court
to retain jurisdiction for the first 180 days of the defendant's sentence, not for the
first 180 days
the defendant is physically placed into the Board's custody. A

In State v. Taylor, 142 Idaho 30, 31 (2005), the Ida.lio Supreme Court decided a district court
did not have jurisdiction to place the defendant on probation after the 180-day period of retained
jurisdiction had expired. rn explaining the background of the case, the Court said that the
defendant was sentenced on October 1, 2003, and that "the 180-day period of retained
jurisdiction was scheduled to expire on March 29, 2004." Id. According to the appellant's brief
in that case, the judgment of conviction was filed on the same day as the sentencing hearing.
Appellant's Brief, State v. Taylor, No. 30766, 2004 WL 3756287, at *1 (Nov. 29, 2004). The
Court of Appeals in State v. Ward, 150 Idaho 446,447 (Ct. App. 2010), held that the notice of
appeal in that case was not timely filed. Unlike Taylor, the Court of Appeals in Ward operated
on the assumption that the period of retained jurisdiction ran from the judgment of conviction.
See Ward, l 50 Idaho at 44 7 ("Both parties agree that the judgment of conviction was entered on
May 14, 2009, that the period of retained jurisdiction expired [180 days later] on November 10,
2009, and that the district court lost jurisdiction on that date.") The judgment of conviction and
order
jurisdiction
was filed two days
the sentencing
Idaho
Supreme Court Data Repository, Ada County Case No. CR-2007-1137.
3
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The
that the period

not begin when

jurisdiction

into custody, the Court

of

IDOC physically takes a

decided that the -·~""''~ jurisdiction begins with
149 Idaho at 813.

Petersen, I

Although

IS

J.'al"DY<COVI

Court attempted to

in Subsection (4) by looking to

Idaho at 813.

cited to LC. §

defendant's sentence begins

I.C. § 20for the proposition

by

Idaho

149 Idaho at 813
It

states that

his term of confinement
sentence."

§
Subsection (4)

uses

term

without defining

looking to a statute that itself only

Petersen, 149 Idaho at 813. Therefore, the Court

Appeals' conclusion that LC. § 20-209A, and in tum Subsection (4), indicate that a period of
jurisdiction runs

9

court
Thomas's Rule 35 motion was

filed. Mr. Thomas respectfully requests

case to the district court with instructions that it rule on the merits of
his motion.
DATED this 26th day of July, 2016.
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C.142 '70

DEPOSIT INSURANCE CORPORATION FOR NONMEMBER BANKS
OF THE FEDERAL RESERVE SYSTEM; AMENDING SECTION
57-133, IDAHO CODE, TO PROVIDE THAT A PUBLIC
DEPOSITORY SHALL PAY INTEREST AT THE MAXIMUM
PERMISSIBLE RATE AUTHORIZED BY REGULATION OF THE
BOARD OF GOVERNORS OF nrn FEDERAL RESERVE SYSTEM
FOR ITS MEMBER BANKS AND THE MAXIMUM PERMlSSIBLE
RATE AUTHORIZED BY REGULATION OF THE FEDERAL
DEPOSIT INSURANCE CORPORATION FOR NONMEMBER BANKS
OF THE FEDERAL RESERVE SYSTEM; AND DECLARING AN
EMERGENCY.
Be It Enacted by the Legislature of the State of Idaho:
SECTION I. That Section 67-2743, Idaho Code, be, aI1d the same is
hereby amended to read as follows:
67-2743. NO INTEREST PAID ON DEMAND DEPOSITS
INTEREST ON TIME DEPOSITS. - No state depository shall pay mterest
upon demand deposits made by the state treasurer under the provisions of
this chapter nor shall any such demand deposits bear interest. Every state
depository shall pay interest upon time deposits made by the state treasurer
and evidenced by certificates of deposit at the rate hereinafter provided. The
rate of interest to be paid upon such time deposits shall be th:e then
f1Rl'filili11g-fe&isea1mt mte as establish.ea b) regulatiofl ef the betl!'d---of
ge','e!'IIOf!! of the fedeffl! resel'Yf:l system 1;111der 1111d pltffllent to the--feaeffl
- - eet, ei,p!iellble ta the fedeml msetve dbtriet ,ffl:ieh melttt!es the state
ef Idaho; f!l'IWided that sate rate shall aet exe11111i the maximum permissible
rate authc,rized by regulation of -&at4-the board of governors of the federal
reserve system for its meml!er 1!111001r banks which are members of that
system and for banks which are not members of the federal merve system,
the maxirnum permissible rate authorized by the federal deposit insurance
corporation shall apply.
SECTION 2. That Section 57-133, Idaho Code, be, and the same is
hereby amended to read as follows:
57-133. DEMAND DEPOSITS - NO INTEREST - PAYMENT OF
SERVICE CHARGES - INTEREST ON TIME DEPOSITS. - No public
depository shall pay interest to the depositing unit upon demand deposits
made with it by such depositing urut, nor shall any such demand deposit
bear inten:st.
The supervising boards of all depositing units are authorized in their
discretion and from time to time to adopt, amend, and/or repeal rules and

C.142 '70

IDAHO SESSlON LAWS

regulations not inconsistent with other provisions of this act providing
the payment by such depositing unit to its designated depository
depositories of reasonable charges for their services rendered in acting as
such depositories. The rate of such charges and the terms and conditions
thereof shall be fixed by such supervising boards in such rules and
regulations, and shall be uniformly applicable to all designated depositories
for such depositing unit under like circumstances and conditions. Such
charges shall be allowed and paid from the funds of such dt'ipositing unit
available for the payment of its general expenses as other claims against said
funds are allowed and paid.
Every public depository shall pay interest upon time deposits made by
the time depositing unit and evidenced by certificates of deposit, at the rate
hereinafter provided. The rate of interest to be paid upon such time deposits
shall be tl!e then prevftiliflg re diseoimt r«te as estllbli!ihed ey fe!!;'lla~
the-bo11rd of ge,.·emom of tlle fuaeral Pel!Elrve sy9tem 11nde, and p111,s1uint to·
the federal resel"l'e aet, ttppl,ieaele te tl!e federal reserve distriet whieh
mel11dee the state of ldahe: p,eYi:Ekld, that said rate sl:l111l 110t 01teeed the
maximum permissible rate authorized by regulation of eai4 the board of
governors of the federal reserve system for i~ f!'!tm1ber haflks. banks which
lmll members of that svmim and for banks which are not members of th!!
federal reserve svmim, the maximum permissible rate authorized by th!!
federal deposit insurance corporation shall apply.
SECTION 3. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect on and after
its passage and approval.
Approved March 12, 1970.

CHAPTER 143

(S. B. No.1428. AaAmend«l}

AN ACT
AMENDING SECTION 19-2513, IDAHO CODE, RELATING TO
INDETERMINATE SENTENCE, BY PROVIDING THAT
INDETERMINATE SENTENCE SHALL BE TO THE CUSTODY OF
THE STATE BOARD OF CORRECTION; AMENDING SECTION
19-2514, IDAHO CODE, RELATING TO SENTENCE OF
PERSISTENT VIOi.ATOR ON A THIRD FELONY CONVICTION, BY

426
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C. 143 '70

TO THE CUSTODY
PROVIDING THAT THE SENTENCE SHALL BE
DING SECTION
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OF THE STATE BOARD OF CORR
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TO
TING
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,
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3,
19--251
SECTION I. That Section
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hereby amended to
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19-2513. INDETERMINATE SENTENCE. - The minimum period of
imprisonment in the penitentiary heretofore provided by law for the
punishment of felonies, and each such minimum period of imprisonment for
felonies, hereby is abolished. Whenever any person is convicted of having
committed a felony, the court shall, unless it shall commute the sentence,
suspend or Withhold judgment and sentence or grant ~ probation, as
provided by chapter 26 of title 19, Idaho Code, .a& llfffeRdeEI, or unless it shall
impose the death sentence as provided by law, sentence such offender to
-!HipriseRfReRt ift the peRitllfltilll)< the custody of the state board of

COrrection for an indeterminate period of time, but stating and fvcing in such
judgment and sentence a maximum term efimpPilleftlfleft*, which term shall
be for a period of not less than two years nor exceeding that provided by law
therefor, and judgment and sentence shall be given accordingly, and such
sentence shall be known as an indeterminate sentence; provided, however,
that the enactment of this act shall not affect the indictment:, information,
prosecution, trial, verdict, judgment, or punishment of any felonies
heretofore committed, but all laws now and hitherto in effect relating
thereto are continued in full force and effect as to such crimes heretofore
committed .
SF.CTJON 2. That Section I 9-2514, Idal10 Code, be, and the same is
hereby amended to read as follows:
19-2514. PERSISTENT VIOLATOR -

SENTEJ'CE ON THIRD

CONVICTION FOR FELONY. - Any person convicted for the third time of
the commission of a felony, whether the previous convictions were had
Within the state of Idaho or were had outside the state of Idaho, shall be
considered a persistent violator of law, and on such third conviction shall be
sentenced to impi:iSQnnitrd iii the stat, pemt,ntiai:y a term in the custody of

the state board of correction which term shall be for not less than· five years
and said tm:pa:isg11m~ term may extend to life.
SECTION 3. That Section 19-1601, Idaho Code, be, and the same is
hereby amended to read as follows:

I 9-2601 . -PAROLE=COMMUTA TION ,

SUSPENSION,

WITHHOLDING OF SENTENCE-PROBATION. - Whenever any person
shall have bc:en convicted, or enter a plea of guilty, in any district court of
the state of Idaho, of or to any crime against the laws of the~state,
except those of treason or mUrder, the court in its discretion, may:
l. Commute the sentence and confine the defendant in the county Jail,
or, if the defendant is of proper age, in the State Jndttst!hd Seh:ool-

Youth Training Center; or
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AN
COMMUTATION, SUSPENSION OR WITHHOLDING
PROBATION AMENDING SECTION 19-2.601, IDAHO CODE,
SENTENCING COURT SHALL RETAIN JURISDICTION OVER
ONER FOR THE FIRST ONE HUNDRED EIGHTY DAYS AND
REMAIN COMMITTED TO THE BOARD OF CORRECTION
PLACED ON PROBATION BY THE COURT, TO PROVIDE CONDITIONS FOR PROBATION, TO PROVIDE DUTIES OF TUE DEPARTMENT OF CORRECTION
PROVIDE LIABILITY TO THE BOARD OF CORRECTION AND DEPARTMENT OF
CORRECTION AND TO MAKE TECHNICAL CORRECTIONS;
DECLARING
EMERGENCY.

SECTION 1.
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AN
STUDENTS
SCHOOL PROPERTY; AMENDING
TRUSTEES OF

section,
probation.
probati
under a conviction or plea of guilty for a misdemeanor, indictable or
otherwise, may be for a period of not more than two (2) years; and
under a conviction or plea of guilty for a felony the period of probation may be for a period of not more t:han the maximum
od for which
the defendant might have been imprisoned.
SECTION 2. An emergency existing therefor, which em(~rgency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.
Approved March 20, 1995,
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STATEMENT OF PURPOSE

RS 04827Cl

This bill clarifies that Idaho Code s ect ion 19-2601 4. does not create
an interest pro te cted by the due process c l auses of ei ther the I daho or
federal constitutions.

Court decisions in State v . Wolfe , 99 Idaho 382 ,5 82

P.2 d 728 (1978} and Browning v. Vernon, U.S. Dist. Ct . No. CV-91-00 4 09-HLR,
9 th Circuit No. 94-35136 (Jan. 10, 1995) , require the Department of Correction
to hold due process type hearings for prisoners sentenced to retained
juri sdiction.

The decision and power to place such a p ri soner on probation

per this section of Idaho Code rests solely in the hands of the district court
s entencing the prison er .

The !DOC may provide a recommendat ion or report to

the sentencing court , but is not statutorily required to hold a hearing for
the prisoner.

FISCAL IMPACT
There is no negative fi s cal impact to the IDOC or other state agencies,
as this p roposal does no t requi re funding or personnel addition s.
There is p otential for positive fis c al impact in this a mendment, as it
would re move a potentially costly area of litigation vulnerabil ity and allow
the retained jurisdic tion program to f unc tion more effect ively and a s the
legislature intend ed .

CONTACT:

Ann Thompson/Jim Spal ding
Dept. of Correction
(208) 33 4- 2318
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EXCUSED:

'-'V''4'>v>> to ~ µ y v i i i ,
regarding health and welfare.

MOTION

RS 04827Cl

Senator Sweeney moved that RS 04973 be introduced for print. The motion was seconded by
Senator Sorensen and approved by voice vote.

CLARIFY DUE PROCESS IS PROTECTED

RE:

SECTION 19-2601-4

Jim Spalding, Director of the Department of Correction, introduced RS 04827Cl which would
clarify that Section 19-2601-4 does not create an interest protected by the due process clauses
of either the Idaho or federal constitutions.

Senator Sorensen moved that RS 04827Cl be

on Aging with a seven-member Commission on

print, The motion was seconded

MOTION

Senator Reents moved that RS 04837C2 be introduced
by Senator McRoberts and approved by voice vote.

RS 04980

Ul\1IFORi"\'I COMMERCIAL CODE; IlVrPROPER/FRAUDULEl''•IT LIENS
Senator Darrington introduced RS 04980 which would provide for the removal of improper
or fraudulent liens under the Uniform Commercial Code.

IOTION

Senator Sweeney moved that RS 04980 be
Senator McRoberts and approved by voice vote.

The motion was seconde.d by

CONFIR.MATION

HEARING
Munroe, a car dealership owner from Buhl,
is the gubernatorial appointment to
the Board of Correction; his term will expire on January 1, 2001. Mr. Munroe supports
death penalty, supports rehabilitation programs
and is willing to donate the
necessary time to this appointment. A copy of his resume is u,u,~.. ~.

MOTION

Senator McRoberts moved that the committee recommend that the
confirm David
Munroe to the Board of Correction. The
was seconded by Senator Sorensen and
approved by
vote.

SB 1094
1094 which would provide
restitution
conduct shall not be
caused by a

by the
to 6-210 LC.

MOTION

Senator Reents moved that SB 1094 be sent to the floor with a Do Pass recommendation. The

SB 1171

STRENGTHEN PENALTIES IN MISDEMEANUR POSSESSION CASES
Senator Sorensen presented SB 1171 which provides for stronger penaltieS for juveniles in
misdemeanor marijuana or paraphernalia cases and also provides for mandatory driver's license
suspensions for up to one year for the first conviction and up to two years for the second
conviction. The proposed bill also provideS for discretionary substance abuse evaluations and
treatments.

Connie Vietz, representing the Idaho Prosecuting Attorneys Association, spoke in support of
SB 1171. The bill would allow flexibility in the system, driver's license suspension and
immediacy of consequences for violations.
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the floor with a Do Pass recommendation . Motion carried. Representative Stubbs will carry
the bill on the floor.
The next item to be presented to the members was SB 1095 and Mr. Oths explained .
SB 1095

Mr. Oths said the purpose of the amendments to the bill is to have the statute reflect current
practice. He then walked the members through each of the amendments. In conclusion, he said
with the growth in the size of the State Bar, and with increased due process considerations , it
is not feasible for the Commiss ioners to conduct discipl inary hearings. Those hearings are
currently conducted by panels of lawyers and non-lawyers, appointed by the Commissioners,
with the approval of the Supreme Court.

CON

Dr. Oscar Malmin stood in opposition of the bill. Dr. Malmin said the proposed an1endments
have removed virtually all of the powers granted by the Legislature to the Board of
Commissioners to the degree that the Board is nothing more than a figurehead in the process of
investigating admissions and discipline of attorneys. In conclusion, he said this Committee must
reject the bill if it is to act in the best interest of the Idaho Constitution and in the best interests
of the public.

PRO

Joe Schreiber stood in support of the bill.

MOTION

After a question and answer period, it was moved by Representative Stubbs, seconded by
Representative King, to send SB 1095 to the floor with a Do Pass recommendation.
Representative Tippets asked to be recorded as voting No. Representative Kempton said he
would vote No until a favorable opinion from the Attorney General was received .

SUBSTITUTE
MOTION

It was moved by Representative Sali to send SB 1095 to General Orders with Committee
amendments attached. The motion was seconded by Representative Kempton. Substitute
Motion carried. Representative Sali will carry the bill on the floor.
The next item was SB 1228 and Director Spalding was called on by the Chair.

SB 1228

Director Spalding said this legislation clarifies that the Department of Corrections is not required
to hold due process hearings , but is required to submit a report to the court. He said the
presentence reports do not require a hearing of any kind, so this is an addendum to a
presentence investigation. It will limit the Department's liability. He said two judges have
agreed with this legislation in principle. He said the law needs to be passed so that the issue
can be litigated.

CON

Joe Schreiber, representing the ACLU, stood in opposition to the bill saying the work ofldaho
District Court judges who sentence convicted persons to the "rider program," as well as the due
process rights of the riders, will be impacted if the bill becomes law. He pointed out that the
legislation would relieve the Board of Corrections of accountability regarding its
recommendation to distri ct court judges and the bill may cause the burden of the hearing to fall
on the sentencing judges.
Mr. Freeman Duncan stood before the Committee representing the Attorney General.
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Mr.

Duncan pointed out that there is not currently a viable program to deal with the problem. He
said that although the ACLU offers criticism, it does not offer solutions. The Attorney
General's office believes it is important to have a viable rider program.
·MOTION

It was moved by Representative Jones to send SB 1228 to the floor with a Do Pass
recommendation. The motion was seconded by Representative King. Motion carried.
Representative Judd will carry the bill on the floor.
The next item was SB 1245 and Representative Stubbs explained the legislation.

SB 1245

Representative Stubbs said this legislation will create a new section to the Idaho Code which will
place a moratorium on the implementation of Automatic License Suspensions until July 1, 1997.
He said this would provide time for the double jeopardy issues to be litigated before the
Supreme Court, thereby removing any potential risk to convictions for driving under the
influence. The bill also provides an emergency clause for immediate implementation.

MOTION

After a brief question and answer period, it was moved by Representative Tippets, seconded by
Representative Hofman, to send SB 1245 to the floor with a Do Pass recommendation . Motion
passed. Representative Stubbs and Representative Hofman will co-sponsor the bill on the floor.
The next item on the agenda was SB 1247 and Representative Jones explained the legislation.

SB 1247

Representative Jones said this bill requires that the Payette County prosecuting attorney devote
full time to the duties of the office.

MOTION

It was moved by Representative Jones, seconded by Representative Kjellander, to send SB 1247
to the floor with a Do Pass recommendation. Motion carried. Representative Jones will carry
the bill on the floor.
The Chair called on Jeff Noland to explain the next item which was SB 1253.

SB 1253

Mr. Noland said this is a trailer bill to the omnibus bill. It makes technical corrections and
deletes obsolete language. It also enhances parental accountability, further delineating the
court's role, the department's role and the communities' role. It also sets forth the procedure
for the expungement of a juvenile's record and provides for the construction of other statutes
which reference the Youth Corrections Act. He said the word "expunging" as used in the bill
means sealing tl1e record. It can be reopened.

MOTION

It was moved by Representative King, seconded by Representative Jones, to send SB 1253 to
the floor with a Do Pass recommendation. Motion carried. Representative Johnson will carry
the bill on the fl oor.

The last item on the agenda was SB 1254 and Senator Danielson was called on to explain.
SB 1254

Senator Danielson said this legislation deals with the Administrative Procedures Act. It specifies
when a rule becomes effective, gives Gubernatorial oversight of temporary rules, restricts the
collection of fees for rules until adopted by the next legislative session and allows the Governor
to authorize a rule during the legislative interim if it is deemed reasonably necessary. Senator
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